











and has been inconsistently interpreted and applied.® This rule favors accused parties who have a
very clear incentive not to participate in cross-examination if they have made any statements that
support a victim's account. The sweeping nature ofthis rle can remove everything fom a police
report or medical records to a text message admission by the accused. On the contrary, a victim's
case virtually always relies on their own statement, as there are often no witnesses to a sexual
assault. If a victim does not submit to cross-examination and therefore their statements are
excluded fom consideration, the finding will nearly always be not responsible. Rules that
encourage manipulation and strategy have no place in the educational setting. They do not lead
to outcomes that are fair or reliable, the very justification the Department has offered for this
rule, and certainly do not support the purpose of Title IX.

o REQUIRE SCHOOLS TO USE A PREPONDERANCE OF THE EVIDENCE STANDARD AND
REMOVE THE PRESUMPTION OF NOT RESPONSIBLE.

The Title IX rule reversed a longstanding — and appropriate — requirement that schools use the
preponderance of the evidence standard. In so doing, the Department yet again singled out sex-
based discrimination, encouraged alignment of the educational process with the criminal process,
and allowed the disciplinary process to favor the rights of the accused.

Additionally, the Title IX rule requires schools to adopt a presumption of non-responsibility on
the palt of the accused student.” Consequently, victims have a hurdle from the outset of an
investigation and inevitably bear the burden of proof. This is incompatible with a preponderance
of the evidence standard. Presumptions do not belong in disciplinary processes; investigations
should be undertaken fairly, equitably, and with the palties starting out on equal Foting.

By implementing the Title IX rule, the Trump administration sent a clear message to victims of
sex-based discrimination and sexual assault specifically - we don’t believe you. Victims are
subjected to an entirely unique system with a greater burden of proof, a complex maze of
reporting requirements, and a disciplinary process that Fvors accused students. We encourage
the Biden-Harris administration to restore protections for victims of sexual assault to ensme their
continued access to a safe learning environment Fllowing a sexual assault.

Thank you for your consideration.

(b)(6)

Stacy Malone, Esq.
Executive Director
Victim Rights Law Center

> The *“exclusionary rule” refers to the 34 C.F.R. § 106.45(b)(6) requirement that a decision-maker remove must
remove from consideration statements made by a party or witness who does not submit to cross-examination.

8 Nancy Chi Cantalupo, Dog Whistles and Beachheads: The Trump Administration, Sexual Violence & Student
Discipline in Education, 54 WAKE FOREST LAW REV. 303, 312 (2019) (“The NPRM thus departs from ED’s
consistent and at least twenty-four-year-old practice of requiring schools to use the preponderance of the evidence
standard in investigating and resolving sexual harassment complaints.”).

734 C.F.R. § 106.45(b)(1)(iv).
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